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Preface

Putting children behind bars and separating them from their families and
communities seriously damages their physical, mental and social development.
Detention leads to lifelong stigmatisation which hampers reintegration of children into
communities. It is the responsibility of children’s rights organisations, such as
Defence for Children International (DCI), to draw the attention of all relevant
authorities and organisations at local, national and international levels to the situation
children in conflict with the law. One of the key activities to achieve this objective is
the development of a publication on alternatives to the deprivation of liberty. Within
this framework, DCI proposed a research programme to the students of the Master of
Advanced Studies in Children's Rights (MCR).

The MCR is an international and interdisciplinary postgraduate programme on
children's rights. Accordingly, the project group is an independent group of students
consisting of professionals working in the field of children’s rights. The group
members come from a variety of backgrounds with different professional
experiences. This project seeks to provide an overview of what is prescribed in
international standards regarding juvenile justice and identify the legal practice in the
selected countries. In order to promote the use of alternatives to deprivation of
liberty, some examples of alternatives to sanctions which are currently used have
been selected.

It is an honor to contribute to the publication that seeks to improve the situation of
children in conflict with the law.
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Executive Summary

“I don’t have a place to go. My mother is dead and my father is that blind man
begging there with my little brother. | do not remember having a home. We stay in
different places on the street. Sometimes the police come and take us. Many times
we are told that we threw stones or we are roaming the streets illegally. | just want to
go to school but my father is here and he has no money...”)’

Alternative sanctions to deprivation of liberty represent an important opportunity to
ensure that the rights of some of the most vulnerable people in our societies which
are our children are further protected.

Building on the practice of national and international juvenile justice systems this
study focuses on alternative sanctions and defines the practice in each of eight
selected study countries.

A decade after the near universal ratification of the Convention on the Rights of the
Child (CRC), children’s rights are slowly but still inching along. There are several
international standards that contain provisions on alternatives to the deprivation of
liberty in the field of juvenile justice. The Standards promote the use of alternatives to
the deprivation of liberty and emphasize that detention of children who are alleged
as, accused of or recognized as having infringed the law should be directed towards
a restorative purpose and deprivation should always be a measure of last resort.
Some of these international instruments include: The 1989 Convention on the Rights
of the Child (CRC); The General Comment Number 10 (GC10) on “Children’s Rights
in Juvenile Justice”; The 1990 United Nations Guidelines for the Prevention of
Juvenile Delinquency (“The Riyadh Guidelines”); The 1990 United Nations Rules for
the Protection of Juveniles Deprived of their Liberty (“The Havana Rules”) and the
UN Guidelines for Action on Children in the Criminal Justice System, among others.

The United Nations Basic Principles on the use of Restorative Justice Programmes in
Criminal Matters encourages states to develop restorative justice programmes and
provides direction for how to create and manage those programmes.

State parties have modified their juvenile justice systems to guarantee children the
rights set forth in the international instruments and guidelines. In spite of such
guidelines and the progress made in each of the 8 countries, the study reveals that
systemic failures to guarantee children all their rights still persist, albeit in varying
degrees.

Children in many cases, and in some of the 8 countries studied, where international
standards are enacted into law, are still deprived of their liberty arbitrarily on the
basis of vague legal provisions. In Kenya, recent studies have found that street
children have been committed for years to correctional institutions after they were
found on the streets. Being on the street may simply mean that a child is in need of
protection.

1 .. . C
Girl on the streets in Nairobi, Kenya
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One of the specific objectives of the Defence for Children International’s plan of
action is to advocate for Juvenile Justice Systems that are respectful of children’s
rights and move forward measures that aim at preventing situations in which children
would come into conflict with the law. In seeking to achieve this purpose the
development of a publication that would provide accounts of alternatives to the
deprivation of liberty was seen as central.

This project was realized by studying prescriptions set out by international law and
standards on alternatives to deprivation of liberty underlined by a study of legislation
in 8 countries. Their compliance to international standards was measured and their
indicators examined. The project also took a look at the latest available statistics in
the given countries.

The study incorporates good practices and makes the following recommendations:

1. Elaboration of a specific international law on diversion, pre-trial alternatives and
alternative sanctions related to juveniles;

2. Compulsory observation of common and shared international juvenile justice
indicators by State Parties, with paying special attention to diversion, pre-trial
alternatives and alternative sanctions;

3. Correlation of all analysis on diversion, pre-trial alternatives and alternative
sanctions with prevention policies, included in the indicators; and

4. Incorporation of international juvenile justice indicators already established by
UNICEF and UNODC into the reporting guidelines of the Committee on the Rights
of the Child as well as improvement of the indicators.

It is hoped that this study will help promote the use of alternatives to deprivation of
liberty as recommended in the international standards.
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Introduction
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1.

Introduction

One of the specific objectives of Defence for Children International’s (DCI) plan of
action is to “advocate for juvenile justice systems that are respectful of children’s
rights and for measures that aim at preventing situations in which children would
come into conflict with the law.” One of the key activities to achieve this objective is
the development of a publication on alternatives to the deprivation of liberty.

DCI proposed to students of the Master of Advanced Studies in Children’s Rights
(MCR) to contribute to the development of this publication by working on some
aspects of the proposed publication. The students decided to focus on the following
areas:

a)

b)

b)

An overview of what is prescribed in existing international standards including the
UNCRC, General Comment No.10 on Juvenile Justice among others.

An overview of current examples of alternatives to the deprivation of liberty within
the juvenile justice systems of eight different countries and the existing indicators
and data related to them. The countries agreed on were Germany, the
Netherlands, Switzerland, Norway, Brazil, Canada, Argentina and Kenya.

Child
For the purpose of this work a child means every human being below the age of
18 years.

Minimum age of criminal responsibility (MACR)

The minimum age of criminal responsibility establishes the minimum age below
which children shall be presumed not to have the capacity to infringe the penal
law. Children at or above the MACR at the time of the commission of an offence
but younger than 18 years can be formally charged and subject to penal law
procedures (General Comment No. 10 (2007) No. 16).

Alternatives to deprivation of liberty

According to Article 37(b) of the Convention of the Rights of the Child (CRC),
deprivation of liberty shall be used only as a measure of last resort. It is therefore
necessary to develop a wide range of effective measures to ensure that children
are dealt with in a manner appropriate to their well-being, and proportionate both
to their circumstances and the offence. In particular, a variety of dispositions such
as; care, guidance and supervision orders, counseling, probation, foster care,
educational and training programs, and other alternatives to institutional care
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d)

f)

9)

have to be made available. State authorities can use two kinds of measures:
measures without resorting to judicial proceedings and measures in the context
of judicial proceedings (General Comment No. 10 (2007) N. 10).

Diversion

Diversion refers to measures for dealing with children alleged as, accused of, or
recognized as having infringed the penal law without resorting to judicial
proceedings, whenever appropriate and desirable (General Comment No. 10
(2007) N. 11).

Pre-trial alternatives

Pre-trial alternatives are measures for dealing with children accused of, or
recognized as having infringed the penal law. The performance of such a
measure should be presented to the child as a way to suspend the formal
criminal/juvenile law procedure, which will be terminated if the measure has been
carried out in a satisfactory manner (e.g. remission, mediation) (General
Comment No. 10 (2007) No. 24).

Alternative sanctions

In cases of the termination of the procedure with a formal court sentence, the
juvenile justice system should provide for ample opportunities to deal with
children in conflict with the law by using social and/or educational measures, and
to strictly limit the use of deprivation of liberty as a measure of last resort
(General Comment No. 10 (2007) N. 14). For the purpose of this work all formal
court sentences other than the deprivation of liberty are called alternative
sanctions.

Indicator

An indicator provides a common way of measuring and presenting information
that reveals whether standards are being met. (Manual for the measurement of
juvenile justice indicators (2006), p. 2).

The project was realized by carrying out the following steps:

research on what international standards prescribe in relation to alternatives to
deprivation of liberty

identification of the relevant legislation and information about alternatives to
deprivation of liberty within the national justice systems of eight countries

analysis of the provisions related to alternatives to deprivation of liberty in national
legislation

collection of examples of alternatives to deprivation of liberty on the national level
research on existing international indicators related to alternatives to deprivation
of liberty

identification of national indicators related to alternatives to deprivation of liberty in
eight countries
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e analysis whether each of the eight countries observe the existing international
indicators

e research on available statistical data in relation to the use of alternatives to
deprivation of liberty in the eight countries

e general conclusion on the observation of international legal standards and of
international indicators

e perspectives and recommendations

The present document is divided into seven chapters.

The 1% chapter provides a short introduction to this paper including a description of
the project, a presentation of the employed definitions and the applied methodology
as well as the content of the document. An overview of the relevant international
standards which comprise provisions in relation to alternatives to deprivation of
liberty is provided in chapter 2. Chapter 3 deals with the existing international
indicators related to alternatives to deprivation of liberty. Chapter 4 contains the
country reports on existing alternatives to deprivation of liberty and gives an outline of
existing indicators and available statistical data on alternatives to deprivation of
liberty at the national level. Examples of good practice for alternatives to deprivation
of liberty at several levels in different countries are presented in chapter 5. Chapter 6
contains the main conclusions and finally chapter 7 gives perspectives and contains
a set of recommendations.

All the 8 country reports address the following topics:

Outline of the national legislation related to juveniles in conflict with the law
Diversion programmes

Pre-trial alternatives

Alternative sanctions to deprivation of liberty

Indicators on alternatives to deprivation of liberty

Available statistical data

Conclusion about the following questions:

a) whether diversion, pre-trial alternatives and alternative sanctions exist
whether there is a variety of alternative measures

whether there are national indicators on alternatives to deprivation of liberty
whether the national indicators mirror the international indicators

whether there are statistics to demonstrate that alternatives actually exist and
whether they are nationally applied

whether there are statistics to demonstrate that the use of alternatives prevalil
over the use of deprivation of liberty.

L2Leyg
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of Liberty
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2. International Standards on Alternatives to
Deprivation of Liberty

At the international level, there are several standards which contain provisions on
alternatives to the deprivation of liberty in the field of juvenile justice. In general, the
existing standards promote the use of alternatives to the deprivation of liberty and
emphasize that detention of children who are alleged as, accused of or recognized
as having infringed the law should always be a measure of last resort. Additionally,
some of the standards mention concrete possible alternatives and occasionally give
further orientations with regard to their implementation.

Different existing international standards which make reference to alternatives to
deprivation of liberty are presented briefly below. The most relevant corresponding
articles of those standards are quoted in Annex No. 1of the present document.

The 1989 Convention on the Rights of the Child (CRC) is legally binding on all
members of the United Nations, excluding Somalia and the United States of America
as they have not ratified the Convention. It is therefore one of the most important
international legal instruments.

Articles 37 and 40 of the CRC are of particular importance for children in conflict with
the law. Article 37 contains guarantees for children deprived of their liberty, and
article 40 contains specific provisions concerning juvenile justice. The most specific
article in relation to alternatives to the deprivation of liberty is nevertheless article 40.
The article lists several possible alternative measures and emphasizes that “a variety
of dispositions (...) shall be available to ensure that children are dealt with in a
manner appropriate to their well-being and proportionate both to their circumstances
and the offence.”

Both articles must be set in the context of the overall framework of the CRC and in
particular its general principles which include; the principle of non-discrimination
(article 2), the best interests of the child (article 3), the right to life, survival and
development (article 6), and the right of children to participate in all matters affecting
them (article 12).

In addition to these general principles, which are relevant for all children, the state
responsibilities laid down in article 27 of the CRC are also important. Article 27(1)
recognises “the right of every child to a standard of living adequate for child’s
physical, mental, spiritual, moral and social development”.

All of the CRC’s provisions are also applicable for children in prison, including for

example; the prohibition of child labour and the rights to freedom of religion, to play,
to protection against sexual exploitation, to education, to health care and to maintain
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contact with parents. It is possible that there could be limitations directly connected
with the fact that the children are behind bars (e.g. the right to privacy). But the fact
that children are behind bars is also a basis for extra efforts on the part of the state
party (government) to guarantee all of the rights recognised in the CRC.

(For further reference see point I. of Annex 1)

In 2007 the Committee on the Rights of the Child published the General Comment
number 10 (GC10) on “Children’s Rights in Juvenile Justice”. This document informs
the States parties about the Committee’s interpretation of the content of the relevant
articles of the CRC in the field of juvenile justice (articles 37 and 40 CRC). It provides
them with guidance and recommendations for their efforts to establish a juvenile
justice system in compliance with the CRC and thus assists them in fulfilling their
obligations under the Convention.

In its GC10, the Committee points out that juvenile justice “should promote, inter alia,
the use of alternative measures such as diversion and restorative justice” in order to
“respond to children in conflict with the law in an effective manner serving not only
the best interests of these children, but also the short- and long-term interest of the
society at large”. Interventions without resorting to judicial proceedings are
emphasised and the conditions for diversion listed in detail. In addition, the CG10
provides several examples for interventions in the context of judicial proceedings, as
well as other possibilities of alternatives to a court conviction and to deprivation of
liberty.

(For further reference see point II. of Annex 1)

There are other international instruments which are not legally binding that deal with
the protection of children in conflict with the law, among them:

e The 1990 United Nations Guidelines for the Prevention of Juvenile Delinquency
(Riyadh Guidelines);

e The 1985 United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (Beijing Rules);

e The 1990 United Nations Standard Minimum Rules for Non-Custodial Measures
(Tokyo Rules).

The Riyadh Guidelines and the Beijing Rules apply exclusively to children, while the
Tokyo Rules apply to adults and children alike. Some of the rights guaranteed by
these instruments are also protected by the 1966 International Covenant on Civil and
Political Rights and the 1984 Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment.
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The Riyadh Guidelines are concerned with the prevention of juvenile delinquency.
They focus on early protection as well as preventive interventions paying particular
attention to children in situations of social risk. As prevention and early intervention
are key strategies in addressing the issue of children in conflict with the law, the
Guidelines play an important role in the field of juvenile justice, and more particularly
with regard to alternatives to the deprivation of liberty. Several provisions of the
Guidelines recommend the development of community-based interventions and call
for the decriminalisation of status offences as well as for “comprehensive prevention
plans at every governmental level”. The latter should include community involvement
through a wide range of services and programmes, interdisciplinary co-operation and
youth participation in prevention policies and processes.

In contrast to the Riyadh Guidelines, the Beijing Rules focus on children who have
already come into conflict with the law. The Rules have been adopted before the
CRC and are mentioned in its Preamble. Several of their principles have even been
incorporated in the CRC body. The Beijing Rules contain detailed norms for the
administration of juvenile justice pointing out that a juvenile justice system should
emphasize the well being of the child and ensure that the reaction of the authorities is
proportionate to the circumstances of the offender as well as the offence. The Rules
encourage expressly the use of diversion and the consideration of release both on
apprehension and at the earliest possible occasion thereafter. The Rules also
highlight the importance of rehabilitation.

The Tokyo Rules promote the use of non-custodial measures and provide minimum
safeguards for persons subject to alternatives to imprisonment. The Rules also
intend to promote greater community involvement in the management of criminal
justice, especially in the treatment of offenders, as well as to promote among
offenders a sense of responsibility towards society. In addition, the states are
encouraged to create criminal justice systems which provide a wide range of non-
custodial measures. These measures range from pre-trial to post sentencing
dispositions in order to allow greater flexibility consistent with; the nature and gravity
of the offence; the personality and background of the offender; the protection of
society; and to avoid unnecessary use of imprisonment.

(For further reference see points II1., IV. and V. of Annex 1)

The purpose of the 1990 United Nations Rules for the Protection of Juveniles
Deprived of their Liberty (Havana Rules) is to counteract the detrimental effects of
deprivation of liberty by ensuring respect for the human rights of juveniles. They
serve as an internationally accepted framework within which states can regulate the
deprivation of liberty of all persons under the age of 18 years.

The Havana Rules are based upon different fundamental principles, among which
the following are most specific in relation to alternatives to the deprivation of liberty:

e Deprivation of liberty should be a disposition of last resort and for the minimum
period, and should be limited to exceptional cases.

15/112



e Juveniles should only be deprived of their liberty in accordance with the principles
and the procedures of international law.

e Detention before trial shall be avoided to the extent possible and limited to
exceptional circumstances. Therefore, all efforts shall be made to apply
alternative measures.

e The establishment of small open facilities is encouraged to enable individualised
treatment and to avoid the additional negative effects of the deprivation of liberty.

The Havana Rules are a recommendation and therefore not legally binding.
Nonetheless, they have attained an important status under international law. Some of
the provisions have become binding by virtue of their incorporation into treaty law.
They are also elaborations of the basic principles found in the Convention on the
Rights of the Child.

(For further reference see point VI. of Annex 1)

The Guidelines for Action on Children in the Criminal Justice System were elaborated
by a meeting of experts held in Vienna in February 1997. The Guidelines provide a
comprehensive set of measures which needs to be implemented in order to establish
a well-functioning system of juvenile justice administration according to the CRC,
Riyadh Guidelines, Beijing Rules and Havana Rules. The Guidelines are an annex to
the UN Resolution known as the Vienna Guidelines which provide an overview of
information received from governments on the administration of juvenile justice in
their countries.

The United Nations Basic Principles on the Use of Restorative Justice Programmes
in Criminal Matters were endorsed by the Economic and Social Council in 2002. The
Basic principles represent a guide to countries seeking to implement restorative
justice programmes. It provides common international standards in the field of
restorative justice. The Basic Principles encourage states to develop restorative
justice programmes and give orientations with regard to how to create and manage
those programmes. Specific provisions of the guide deal with definitions, the use of
restorative justice programmes, the operation of restorative justice programmes, and
the continuing development of restorative justice programmes.

(For further reference see points VII. and VIII. of Annex 1)

16/112



Chapter 3:

International Indicators
related to Alternatives to
Deprivation of Liberty
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3. International Indicators Related to Alternatives
to Deprivation of Liberty

According to the Manual for the Measurement of Juvenile Justice Indicators
published by UNICEF and UNODC in 2006 (p. 2 et seq.), cases of abuse, violence
and exploitation can occur within the juvenile justice system with impunity, resulting
in experiences detrimental to the best interests of the child, when government
officials and the institutions making up the juvenile justice system do not have proper
information either about the functioning of the system or the children who are in
contact with it. Government officials may also find it difficult to assess the impact of
new juvenile justice policies or guidelines. However, a failure to carefully record and
strategically make use of juvenile justice related information can contribute to a
failure to ensure the protection of the child in conflict with the law.

Therefore, in the course of a global consultation on child protection indicators held in
November 2003, participants discussed the development of a set of global indicators
for juvenile justice. The meeting began with some sixty suggested indicators. Careful
consideration and prioritization reduced the list to fifteen indicators, five of which
were identified as of core importance. These fifteen indicators have been refined
through field-testing in a number of countries and are endorsed by the Inter-agency
Coordination Panel on Juvenile Justice.

The aim of this initiative is to make clear how the indicators can contribute to the
protection of the child in conflict with the law through actions at both the local and the
central level. It offers practical guidance, strategies and tools for information
collection, information collation and calculation of the indicators. The juvenile justice
indicators should provide a framework for measuring and presenting specific
information about the situation of children in conflict with the law. This information
concerns both quantitative values, such as the number of children in detention on a
particular census date and the existence of relevant policy. The indicators are not
designed to provide complete information on all possible aspects of children in
conflict with the law in a particular country. Rather, they represent a basic dataset
and comparative tool that offers a starting point for the assessment, evaluation and
service and policy development. The utility of the juvenile justice indicators exists on
a number of levels:

e A global ‘baseline’ definition: Firstly, the indicators offer a clear global definition of
baseline information that every country should be able to produce. The availability
of reliable and consistent information within and between countries is essential for;
planning and monitoring policies and programmes; national and global advocacy;
and providing focus for the different actors involved. The use of standard
indicators allows comparison of the situation in different countries.

e Engagement of local actors: A national juvenile justice information collection
process that leads to measurement of the indicators engages local institutions
such as police stations, magistrate’s courts and places of detention in information
collection. Requiring local level institutions to develop, collect and report
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information about individual children for whom they are responsible, contributes to
the protection of those children by ensuring that they do not slip through the net
and by causing the institution to consider and review its treatment of the child. The
reporting of information introduces a level of accountability for the information
source.

Review of policy: Measurement of the indicators also enables the existence of
relevant policies to be assessed, both by local institutions and at the national level.
The indicators may be used as a starting point for national assessment of how
children in conflict with the law are dealt with, and for the identification of areas for
improvement or reform. Where indicators are measured over time, the introduction of
new laws, standards or policies may be monitored. In addition, the indicators are able
to support State parties in adhering to international standards. In this respect, State
parties to the United Nations Convention on the Rights of the Child are encouraged
to use the indicators, where possible, in State party reporting to the United Nations
Committee on the Rights of the Child.

The fifteen Juvenile Justice Indicators defined by UNICEF/UNODC are the following:

Indicator Definition
Quantitative Indicators
1 Children in conflict with the law = Mumber of children arrested during a 12 maonth
period per 100,000 child population
2 | Children in detention = Number of children in detention per 100,000 child
{CORE) population
3 | Children in pre-sentence detention = Number of children in pre-sentence detention per
(CORE) 100,000 child population
4 Duration of pre-sentence detention * Time spentin detention by children before
sentencing
5 | Duration of sentenced detention = Time spent in detention by children after sentencing
& | Child deaths in detention = Mumber of child deaths in detention during a 12
month period, per 1,000 children detained
7 | Separation from adults = Percentage of children in detention nat whaolly
separated from adults
& | Contact with parents and family = Percentage of children in detention wha have been
visited by, or visited , parents, guardian or an adult
family member in the last 3 months
9 | Custodial sentencing » Percentage of children sentenced receiving a
(CORE) custodial sentence
10 | Pre-sentence diversion = Percentage of children diverted or sentenced who
(CORE) enter a pre-sentence diversion scheme
11 Aftercare »  Percentage of children released from detention
receiving aftercare
Policy Indicators
12 | Regular independent inspections = Existence of a system guaranteeing regular
independent inspection of places of detention
= Percentage of places of detention that have
reccived an independent inspoction visit in the last
12 months
13 | Complaints mechanism = Existence of a complaints system for children in
detention
* Percentage of places of detention operating a
complaints system
14 | Specialised juvenile justice system = Existence of a specialised juvenie justice system
(CORE)
15 | Prevention = Existence of a national plan for the prevention of
child involvement in crime
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As one can see, only one of the fifteen indicators is related to alternatives to
deprivation of liberty. It is indicator number ten, related to pre-sentence diversion.
According to the Manual (p. 19 et seq.), this indicator should grant the following
information:

Definition: Percentage of children diverted or sentenced who enter a pre-sentence
diversion scheme.

Priority: CORE

Numerator: Number of children entering a pre-sentence diversion scheme during a
12 month period

Denominator: Number of children diverted or sentenced during the 12 month period
/100

What it measures?
This indicator measures the number of children diverted before reaching a formal
hearing, as a proportion of all children either diverted or sentenced.

Why it is helpful to measure?

Diversion is used in order to resolve the case of a child in conflict with the law without
recourse to a formal hearing before the relevant competent authority. International
guidelines recommend that consideration should be given, wherever appropriate, to
dealing with children in conflict with the law without resorting to a formal hearing
before the competent authority.

Diversion may range from an informal police caution to a reconciliation scheme
between the victim and the accused run by social or welfare services. A key principle
of diversion is that the child and/or his or her parents or guardian must consent to the
diversion of the child’s case.

Typically, this also means that the child accepts responsibility for the offence.
Diversion may involve recourse to solutions based on the principle of restorative
justice.

Applicable International Standards

e “[States parties shall seek to promote...] Whenever appropriate and desirable,
measures for dealing with such children without resorting to judicial proceedings,
providing that human rights and legal safeguards are fully respected.” CRC, Article
40(3) (b).

e “Consideration shall be given, wherever appropriate, to dealing with juvenile
offenders without resorting to formal trial by the competent authority.” Beijing
Rules, Article 11(1).

e “The police, the prosecution or other agencies dealing with juvenile cases shall be
empowered to dispose of such cases, at their discretion, without recourse to
formal hearings....” Beijing Rules, Article 11(2).

e “Any diversion involving referral to appropriate community or other services shall
require the consent of the juvenile, or her or his parents or guardian....” Beijing
Rules, Article 11(3).

e “Restorative processes should be used only where there is sufficient evidence to
charge the offender and with the free and voluntary consent of the victim and the
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offender... Agreements should be arrived at voluntarily and should contain only
reasonable and proportionate obligations.” RJP — UN Basic Principles on the use
of Restorative Justice Programmes in Criminal Matters -, Article 7.

How to measure it?

This indicator requires that information is available from a completed 12 month
period. The information that should be collected is the number of children who have
entered a pre-sentence diversion scheme during the 12 month period. Pre-sentence
diversion schemes used to avoid a formal hearing will need to be identified in each
local context.

To accurately assess the significance of this value, it is also necessary to measure
the total number of children diverted or sentenced to any measure during the 12
month period. This value -which represents all children admitting responsibility or
those who have been found to have been responsible for an offence by a competent
authority- forms the denominator of the calculation. Expressed in this way the
indicator provides an indication of the extent to which diversion is used to avoid
formal contact with the juvenile justice system.

a) Information sources
The information sources for this indicator are the persons or authorities responsible
for deciding that a child’s case shall be disposed of by diversion. These may include:
e the arresting authority (police, gendarmes or military police);
e a public prosecutor or district attorney; or
e a magistrate, investigating judge or juvenile judge.
Other authorities, such as social or welfare services, may be involved in the
implementation of the diversion scheme. It is, however, recommended that
information sources are first identified within the regular justice system, out of which
children may be diverted.

b) Child Populations

The numerator population for this indicator is all children who have entered a pre-
sentence diversion scheme during a 12-month period. Provided that the 12 month
periods are the same, the value of all children sentenced to any measure from
Indicator 10 (Custodial sentencing) can be added to the total number of children
diverted in order to form the denominator population. Sampling may be appropriate
for this indicator. However, particular care is required in the selection of sample
information sources in order to ensure that sample information is representative of
both total children diverted and total children sentenced.

Disaggregation: Gender, Age at time of diversion, Ethnicity, District of origin,
Category of offence, Type of diversion programme.

Tools: Information collection tools 1 and 2 may be used for assistance in information
collection (see Manual for the Measurement of juvenile justice indicators, Appendix 3,
p. 65 — 80).

Therefore, this is the way State Parties should collect data in order to use the
indicator correctly.
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of Liberty in Eight Countries
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4. Alternatives to Deprivation of Liberty in Eight
Countries

4.1.1. Outline of the legislation related to Juveniles in conflict
with the law

The National Constitution® (art 16, 18, 19) clearly indicates the role of the State when
coercion is required. Art 16 refers to equal rights in front of the law, while Art. 18
provides and sets up the constitutional guarantees to be implemented in due
process. Art. 19 recognizes the right to privacy, setting limits to the State’s role.

In governance, Argentina presents a federal system (23 districts and the capital of
the country) and this implies that there are national and provincial legislations and
promotion for descentralisation.

One challenge faced in the implementation of the concerned legislation is that there
are different modalities in the provinces, including variations in the same type of
interventions.  Furthermore, the body responsible for the institutionalization of
children varies, ranging from the Family and Childhood Secretary to Judicial bodies.

Law 10.903

The judicial system for children is a complex set of laws that have been influencing
the institutions and the practices involved and have been applied for almost a
century. In 1919, Law10.903° (Patronato de Menores, 1919) was sanctioned and this
originated the “tutelary system” (sistema tutelar), still valid in many aspects of the
application of the law.

It provided the judge with full power, under his discretion — in the criminal and
correctional spheres - on “minors” (persons under 18) in case they were in material or
moral danger. So the children in this “irregular situation” (situacion irregular) were
considered as abandoned or neglected or in risk; child offenders were those who
perpetrated offences.

The judge was the responsible agent to deal with them and to decide their future; his
role exceeded the legal aspects to also cover social and moral aspects.

His intervention implied his judgement and appreciation on the vulnerability of
children who were depending on his protection, and he could decide their future until
they reached adulthood. One of his decisions might include their deprivation of liberty

? Constitucién Nacional de la Republica Argentina

3 Ley 10903 - Patronato de Menores, 21/10/19, published in official bulletin: 27/10/19, with reforms of law-decret 5286/57
and laws 23.737 y 24.286
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(into institutions or reformatories), while re-educating and re-socializing them and
separating them from their family and community environment. This protective
intervention restricted the exercise of their rights by children.

The “protective aspects” of this law was one of the most important justifications for
applying it for almost ninety years. At present, Law 10.903 has been replaced with
new legislation, however its philosophy impregnated all the policies and interventions
with (abandoned) children in “irregular situations” and it is still possible to note that
strong influence.

Law 22.278 (1980) / 22.803 (modified, 1983) — Minors’ Penal Law (“Regimen
Penal de la Minoridad”)

This law was sanctioned in 1980, reformed and is the current legislation for children
in conflict with the law. It regulates and administers offences committed by people
under18 years, with different judicial actions, depending on the age of children:
a) under 16 years: children are actors not to be punished (art 1) and includes a
provision for the institutionalization of the child until the age of 21, in case of
“material or moral danger”, at the judge’s discretion.

b) 16 and 17 years: the child is to be punished (art 2) with the same type of
sanctions applicable for adults who perpetrate similar public offences, and that
require more than two years of imprisonment (the age limit between 16 and 18
years). As a consequence, in Argentina there have been a few cases of life
imprisonment of persons who committed the offence before 18 years.

There is no provision for preventing imprisonment, however, they are deprived
of their freedom as they are admitted in institutions.

Law 26.061 for the Protection of the rights of the children and adolescents (Ley
de Proteccion Integral de los derechos de Ninas, Nifios y Adolescentes)

After 1990, when the CRC was incorporated in the domestic legislation, there have
been many discussions on what reform is required for children’s legislation.

In 2005 (fifteen years later), a new national law was approved that brought changes
in the legal framework to the situation of children in the country, in their judicial
consideration and in the conceptualization of the subject.

This new legislation provides a legal framework to reform the existing practices and
legislation. As well it creates a specific department to act as an inter-ministerial body
entitled the Federal Council of Children, Adolescents and Family, and is housed
under the National Secretary of Children, Adolescents and Family. It also creates the
position of Ombudsman for children’s rights.

Law 26.061 clearly enunciates the definition of deprivation of liberty (art 19) and
establishes minimum guarantees for children during judicial and/or administrative
processes (art 27)

Some provinces drafted new legislation including the new perspective, though some

of the others still have strong influences of Law 10.903.
Hence at present there are two legislations (integral protection for children and penal
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law for minors) that are acting simultaneously but with complete different
perspectives and paradigms, and consequently bringing about contradictions when
they are put into practice.

Since Law 26.061 was approved, several projects of law to have juvenile justice
systems put in place were submitted to Congress for discussion and approval.

The situation of children in conflict with the law in Argentina is going through a
transitional and critical period. There is a great debate among different stakeholders
about the legal measures that need to be taken as well as the practices that should
be changed. The new legislation will bring the possibility to design new policies, with
guidelines and clarity on the roles that different stakeholders play as well as
allocation of resources, etc.

As there is no specific law regarding the situation of children in conflict with the law,
there is no detail of possible alternatives to detention. Nevertheless, individual
initiatives have been taken place in some provinces; a consequence of this is that
there may be different programmes under the same denomination. A common
characteristic is that the alternative intervention is selected according to the evolving
capacities of the child, his/her family, his/her environment, etc. and not for the
offence committed; the treatment is not oriented by the cause of the
institutionalization.

A clarification should be made: the alternatives are applied not only for children in
conflict with the law but also for other institutionalized children — this is a
consequence of the irregular situation philosophy still very dominant in the country.
4.1.2. Diversion Programs

Not available information.

4.1.3. Pre-trial alternatives

In some provinces, mediation is considered as an alternative to the imprisonment or
institutionalization (Entre Rios, Mediacion Penal Juvenil; Neuquen), and requested by
Public Prosecutors.

4.1.4. Alternative Sanctions to deprivation of liberty

In some provinces the probation service is put in place, as a decision made by the

Court but does not have the character of being chosen or a voluntary act from the
child (Ciudad Autonoma de Buenos Aires).

4.1.5. Indicators on alternatives to deprivation of liberty
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There is no indicator on alternatives to deprivation as there is no statistics on the
subject.
4.1.6. Available statistical data

There is not a national and a systematized compilation of related data for the country.
The irregular situation of children does not help either to clarify the situation as many
children are deprived of their liberties, some as responsible for offences, but other as
victims of civil causes (domestic violence, street children, orphaned).

Nevertheless, the provincial governments have been gathering some information
related to children deprived of liberty (for tutelary and judicial reasons), however, it is
necessary to highlight that this compilation is oriented more to administrative
purposes than to produce real registration (with clear definitions of variables and
construction of indicators) of the situation of the children.

Furthermore the information compiled follows individual / provincial criteria and it
could not be updated regularly, sometimes highly influenced to their reporting line
(from Welfare to Judicial bodies).

Some statistics related to children are available and they reflect the situation of
children in relation with the law, and do not incorporate any data related to alternative
interventions for children in conflict with the law. As mentioned before, the
alternatives are implemented with children in conflict with the law (16-18 years) but
also with other children that are in relation with the law (protective intervention).

The available statistics about children in conflict with the law are provided by the
National Center for Registration for Recidivism, Ministry of Justice, Security and
Human Rights and they provide information about the different aspect of the crime
and the judicial process as well as socio-demographic information. However, these
statistics are for all the population and it only provides information for children in
conflict with the law from 16 to 18 years of age, according to existing legislation (this
statistic is attached in Annex II).

The Supreme Court and the Judiciary Council jointly produced statistics on children
and juveniles under the Minors Courts (Tribunales de menores), though it is not
possible to find disaggregated information on alternatives to deprivation of liberty (the
table is attached to Annex ll).

4.1.7. Conclusion

a) Do alternatives to deprivation of liberty like diversion, pre-trial alternatives or
alternative sanctions exist?

Yes, there are several alternatives to deprivation in Argentina, such as diversion, pre-
trial alternatives and alternative sanctions; they have been implemented across the
country as a response required by the situation of children in conflict and in contact
with the law, inspired on international standards as well as on other countries
experiences. However they are not yet reflected in public policies and/or legislation,
although they have proved to be an excellent intervention for such children.

b) Is there a variety of alternative measures?
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Yes. Mediation, probation service, supervised visits, day report centers, community
monitoring, socio-educative (such as scholarships) programmes can be mentioned.

Available alternatives to the deprivation of liberty In Argentina
Care, guidance and supervision orders X
Probation X
Community service orders X
Financial penalties, compensation and restitution X
Intermediate treatment and other treatment orders X
Orders to participate in group counseling and similar activities N/A
Orders concerning foster care, living communities or other

educational settings X
Other relevant orders N/A

c) Do national indicators exist?

There is no national system that compiles the specific information on children in
conflict with the law and the alternatives used.

a) Do the national indicators mirror the international indicators?

Not applicable as there is no systematized monitoring system on the implementation
of juvenile justice.

e) Are there statistics to demonstrate that alternatives to deprivation of liberty
exist and are nationally applied?

No, there is no existence of such statistics.

f) Are the statistics demonstrating that the alternatives prevail the deprivation of
liberty?

Not yet.

Sources:

“Privados de libertad — Situacion de Nifos, Nifias y Adolescentes”, Secretaria de Derechos
Humanos, Ministerio de Justicia y Derechos Humando de la Nacion Argentina y UNICEF,
Buenos Aires, Argentina, 2006, p. 74

Direccion de Politica criminal de Justicia y Derechos Humanos de la Naciéon para el SNIC
(Sistema Nacional de Informacién criminal), Ministerio de Justicia, Seguridad y Derechos
Humanos, Registro Nacional de reincidencias
www.dnrec.jus.gov.ar/Estad_sent_condenatorias.aspx

Oficina de Estadisticas del Consejo de la Magistratura y la Corte Suprema de la Nacién,
Justicia Penal Ordinaria, Tribunales de Menores

www.pjn.gov.ar
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4.2.1. Outline of the legislation related to Juveniles in conflict
with the law

According to Brazilian legislation, a child is every person below 12 years old and an
adolescent everyone between 12 and below 18.

In case of commitment of any conduct described as a crime, a child can only receive,
by Guardianship Councils (Conselhos Tutelares), a protective measure.
Guardianship Councils function as on-the-ground advocates for children. Each
municipality is required to establish a five-member guardianship committee. These
committees are responsible for monitoring compliance with the Statute, and
intervening on behalf of vulnerable children.

The Protective measures regulated in art. 101 of the Statute of the Child and
Adolescent (Estatuto da Crianca e do Adolescente)*, passed in 1990 by the Brazilian
National Congress are:

e Handing the child over to the responsibility of their parents by the Guardianship
Counselor, with a formal record of the act.

¢ Inclusion in a temporary orientation, support or follow-up programme.

e Compulsory school enrolment and attendance.

Inclusion in a communitarian or official support programme for the family, the child

or the adolescent.

Medical, psychological or psychiatric treatment, in a hospital or out-patient clinic.

Inclusion in a communitarian or official treatment for drug addiction or alcoholism.

Inclusion in a shelter.

Placing in a substitutive family.

All protective measures can also be imposed to an adolescent if he/she commits a
crime as the main State response to the crime or as a complementary provision in
order to promote the adolescent’s social inclusion.

Legal procedures

All adolescents that have committed a crime are presented in a police station to
make a brief register of the occurrence and are referred to a district attorney
specialized in children’s rights.

It is important to mention that all decisions related to the socio-educational and
protective measures that shall be imposed must consider an interdisciplinary study
with the adolescent and his/her family (art. 186, paragraph 4, of the Statute).

Due process of law must be observed to the imposition of any measure (either
protective or socio educational) if there is no consent by the adolescent and his/her
family.

It is also important to note that no adolescent can be deprived of liberty more than 45
days during the legal procedure (art. 183 of the Statute).

Due process of law is established for all stages of the process, including during the
execution of the measures.

* http://www.presidencia.gov.br/estrutura_presidencia/sedh/spdca/eca3/
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4.2.2. Diversion Programs

Although not regulated by Law, restorative justice pilot projects have been
implemented in Brazil with the support of the Ministry of Justice and UNDP®. A brief
description of what have been done is in a separate chapter, as it is not a legal right
of juveniles nor a widespread programme in the country.

4.2.3. Pre-trial alternatives

Possibility of remission before the legal procedure

According to article 126 of the Statute, before the beginning of the legal procedure,
the district attorney can give remission of any measure to the adolescent as a way of
exclusion of the legal procedure. The adolescent and his/her family shall be heard
informally by the district attorney, with legal assistance by a defender. If remission is
accepted, the agreement is presented to the judge for the formal remission.
Remission can be given with protective measures, as listed above, and with socio-
educational measures, except those that implicate deprivation of liberty.

Possibility of remission during the legal procedure

Remission can be given as well during the legal procedures, normally after the
adolescent inquiry, by proposition of the judge and with consultation of the district
attorney and the defender. In this case, remission implicates the extinction of the
legal procedure. It can also include a protective or socio educational measure, except
those that implicate deprivation of liberty (art. 126, paragraph one, of the Statute).
Due to the legal possibility of remission, restorative justice processes have been
introduced in practice, involving victims and community support to empower all the
stakeholders to deal with the crime in a more patrticipative way.

If remission is not proposed or accepted, than the legal procedure is observed and a
final decision is given, granting the right of legal defense to the adolescent.

4.2.4. Alternative Sanctions to deprivation of liberty
(Socio educational measures and the type of restrictions that can be imposed in each
of them)

General comments

According to the Statute, socio educational measures have a double meaning and
goal. They act as a sanction, to delimit an error committed according to the law and
the responsibility to respond for it, but, at the same time, they promote conditions for
the fulfillment of the adolescent’s necessities and for granting all his/her social rights.
Therefore, the 15 principles established by the National System for Socio educational
services (SINASE — Sistema nacional de atendimento socioeducativo)® are:

e respect to human rights

® http://www.mj.gov.br/data/Pages/MJFA315EACITEMID77F1739810BA415BB6715466574B0247PTBRIE.htm
6 http://www.presidencia.gov.br/estrutura_presidencia/sedh/.arquivos/.spdca/sinase_integrai.pdf

29/112



e co-responsibility of family, society and the State to promote and defend children’s
and adolescent’s rights

e recognition of the adolescent as a person in a particular situation of development

and a subject of rights and responsibilities

absolute priority to all measures related to children and adolescents

legality

respect to due process of law

exceptionality, brevity and respect of the adolescent’s particular condition as a

person in development (related to deprivation of liberty)

respect to the physical integrity and security of all adolescents;

e respect to the adolescent’s capacity of accomplishment of the measure;
observation of the circumstances, of the gravity of the infraction and the
pedagogical necessities of the adolescent for the choice of each measure, with a
preference for those that promote the strengthening of familial and communitarian
bonds

e institutional incompleteness, using communitarian services as much as possible

and promoting responsibility of all specific public and general policies due to the

adolescent

granting special services for disabled adolescents

local based services

political-administrative descentralization

democratic and participative management of all policies and programmes

co-responsibility by the federal, the provincial and local governments in funding the

programs

e mobilization of public opinion for the participation of all sectors in the society for
granting adolescent's rights

SINASE has been established by the National Children's Rights Councils. There are
also provincial and local councils that are responsible for the implementation of the
Statute at the policymaking and juridical level. These councils are made up of an
equal number of representatives from civil society (NGOs) and from relevant
government institutions. Provincial and local councils are supposed to establish their
own socio-educational plan, involving all actors with responsibilities towards
adolescents that have committed crimes.

Alternative Sanctions to Deprivation to Liberty

The socio educational measures - according to Art. 112 of the Statute- are:

e Warning/admonish

Redress of the harm caused to the victim

Community service

Parole

Semi-liberty

Deprivation of liberty in a special unit (internacéo)

During legal procedure, in case of deprivation of liberty, there are separate
provisional units (internag&o provisoria).

Description of each measure (considering what kind of restrictions can be imposed in
each of them, for how long, kind of activity expected by children, kind of restrictions
imposed to children, timeframe of execution):
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Warning/admonish

Warnings and admonishment are imposed by the judge, in a formal hearing, with the
presence of the adolescent, his/her family, the district attorney and the defender. It is
one single act, with no offense to the dignity and respect due to the adolescent.

Redress of the harm caused to the victim

In cases of patrimonial consequences only, the adolescent can be obliged to restitute
the victim with the object that he/she has taken, to redress or compensate in anyway
the victim’s loss.

In the case that compensating the victim is impossible, the measure can be
substituted by any other. Once the obligation is accomplished, the measure is
declared finished.

Community service

Community service consists of non-paid tasks with general interest for the community
for no more than six months and eight hours per week in hospitals, schools, social
services institutions or similar institutions, or in communitarian or official programmes.
All tasks are chosen following the capacities of the adolescent and cannot interfere in
the adolescent’s school attendance or regular work.

Parole (liberdade assistida)

Purpose: follow up, help and assistance of the adolescent

Obligations of the educator:

e Promote socially the adolescent and his/her family, giving them orientation and
including them in social services or communitarian/official programmes

e Follow up school enrolment, attendance and learning

e Grant the adolescent opportunities for learning a profession

e Submit a report to the judge

Activities expected from the adolescent:

e Attendance at least once a week at the programme

e School enrolment, attendance and learning

e Learning for a profession

e Attendance to services related to his/her family relationships, psychological needs
e Non-commitment of further crimes

Time frame of execution: minimum of six months.

The two other measures stated below imply deprivation of liberty.

Semi-liberty (semi-deprivation of liberty)

The adolescent must sleep in an institution but may go during the day to school and
regular activities. There is compulsory school attendance and learning for a
profession.

It can be imposed as an initial or transitional measure.

Time frame: it is not defined from the beginning and is always related to the
adolescent’s performance. But it can last no longer than three years. The judge will
establish a regular presentation of an interdisciplinary report to evaluate the
possibility of finishing the measure or to allow the progression to a less severe
measure.

31/112



Deprivation of liberty (internacao)

Respect to the principles of brevity, exceptionality and respect of the adolescent’s
particular condition of person in his/her developmental condition.

Time frame: not defined from the beginning and is always related to the adolescent’s
performance. But it can last no longer than three years. The judge will establish a
regular presentation of an interdisciplinary report to evaluate the possibility of
finishing the measure or to allow the progression to a less severe measure.

The judge, after listening to interdisciplinary assistants, can allow external activities.

Pedagogical guidelines for every measure, according SINASE:

¢ Prevalence of pedagogical aspects over the punitive ones

e The Pedagogical project as the guideline of each action and management of the
socio-educational services

e Adolescent participation in the construction, monitoring and evaluation of each
socio-educational measure

e Respect of the adolescent’s singularities, educational presence and exemplarity as
necessary conditions to the socio-educational action

e Adolescent’s comprehensible recognition and understanding of the consequences

of his / her offence is required during the socio educational process.

Directive approach in the socio educational process

Discipline as a way to the realization of the socio educational action

Horizontality of all information and knowledge in the institutional dynamic

Special and functional organization of all socio educational services that may grant

possibilities for personal and social development for the adolescent

e Respect to ethnic, gender and sexual orientation, diversity as a guideline in all
pedagogical practice

e Familial and communitarian participation in all socio-educational activities

e Continuous formation of all social actors

Kind of support (including network)

Eight axes of support have been established in SINASE. Institutional and
pedagogical support to the programmes responsible for each socio-educational
measure. There are common and specific provisions for each programme/measure

e respect to ethnic, gender and sexual orientation diversity

education

sport, culture and leisure

health

familial and communitarian approach

learning, professional schools, work and social security

security

The State Department responsible for the programmes

Brazil is a federal State. It is established by art. 86 of the Statute that all actions
related to children’s rights shall observe a systemic approach and be interconnected.
In each State socio-educational programmes are under the control of different
departments. In 2006, a national unified social assistance system (SUAS -Sistema
Unico de Assisténcia Social) has been created which regulates that socio-
educational programmes should be included in this system, including the co-
responsibility for funding.
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Existence of regulations for human and material resources needed for the
execution

SINASE has established standards for human resources and architecture for all units
that develop socio-educational programs.

For community service, it has established that each program shall have a
coordinator, and one educator with special formation of 20 adolescents each, and is
responsible for the assistance and orientation of all adolescents. This educator
remains in the program and is responsible for the elaboration with the participation of
the adolescent and his/her family of a socio educational plan with all the activities that
the adolescent must accomplish and the support that must be provided to him/her.
This plan is submitted to the judge in a formal hearing with the adolescent, his/her
family, the defender and the district attorney. If approved, then the adolescent begins
to accomplish it. In each institution where the adolescent should realize the services,
there must be a socio-educational reference for each group of 10 adolescents. This is
a person of the institution itself that is trained to coordinate all work realized by the
adolescents. There must be also someone responsible for the orientation of these
adolescents, therefore an advisor who is responsible for 2 adolescents each, is
employed in order to respect their singularities.

For parole, there must be technicians from different areas, granting psychosocial
attention as well as legal services. Each educator shall take under his/her
responsibility at most 20 adolescents.

4.2.5. Indicators on alternatives to deprivation of liberty

The Brazilian indicators, according to SINASE, are:
e socio-demographic: incidence rate of delinquency among children in
comparison to the population of children in the country, its regions, States and
municipalities;
e indicators of ill-treatment;
e types of crimes and recidivism;
e indicators of offer and access: capacity of each programme in the